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Introduction

Broadcast stations can be involved in politics and political campaigns directly through programming including spot announcements, or indirectly by the exercise of the broadcast licensee's editorial judgement on the scope, content, and composition of its programming.  Although the laws vary in scope and detail, the overriding principle of all the political rules is equality of treatment of candidates for the same office.  

This paper is a most general overview of the political rules.  The actual rules cover many pages, the FCC’s interpretations cover hundreds of pages and are often contradictory, and the courts add additional hundreds of pages.  This revision does not cover the changes that will be required as a result of the campaign finance law recently passed by Congress.  It is on appeal and the Commission has not yet decided whether to write new rules.  

This is an area of the law where you cannot use a general guide such as this to make decisions.  The slightest fact change might change the entire result.  Further, the Commission could reverse itself on a moment’s notice, and common sense does not apply.

General Programming
Commercial and non-commercial stations have general and wide discretion over the content of programming that is carried over the stations and equally wide discretion over the individuals who either appear as guests on programs or to be interviewed for programs.  Depending on the circumstances and timing, however, the appearance of a candidate on general programming could constitute a “use,” triggering a requrement that equal, and free, time be given to that candidate’s competitior(s).

News Broadcasts
Both non-commercial and commercial stations are given wide latitude in determining the content and composition of news programs.  Coverage of a candidate during a bona fide news program, news interview, news documentary, or on-the-spot coverage of a news event is not a “use” and therefore does not trigger the equal time requirement.  For instance, if a candidate for governor appeared at a rally, an event, or a campaign stop in a community, and excerpts from the speech were carried during a station’s news broadcast, that station would not be obligated to carry opposing candidates.

Special Programming

Special programming would include any program or program segment that a station runs, other than its regularly-scheduled newscasts or coverage of news events.  For instance, a station might have a special program on the housing needs of farm workers, and you might include in the program the published positions of the various candidates for national and state office.  If some third party were simply presenting the positions on that topic of the various candidates (if they had taken a position) the statement would not constitute a political use.  If, however, one of the candidates for governor, or someone appearing as a supporter of that candidate, outlined his or her position on the issues on the program, that would be a use entitling another candidate to a free response. 

Because of the political editorial rules, commercial stations have a much freer hand in this regard than do non-commercial.  Any attempt by a non-commercial station to use special programming, if it could be construed as an endorsement of a candidate, might violate the ban on political editorializing by non-commercial stations.  For instance, it is one thing to have a program devoted to a particular matter, such as immigration, and mention the positions of various state and federal candidates.  It would be a different issue if the thrust of the programming was to persuade voters how they should vote in the upcoming elections.  Evidence of a broadcaster's intent to advance a particular candidacy removes the presumption of reasonableness of the exercise of a licensee's judgement. 

Political Editorials

This area is one of the two major differences between commercial and non-commercial broadcast political regulation.  Non-commercial broadcasters are prohibited by the Communications Act from engaging in political editorializing.  Commercial broadcasters are permitted to editorialize.  Restrictions on political editorials on commercial stations were deleted in October 2000.

Spot Announcements

This is the other major area of difference in political rules between commercial and non-commercial stations.  It is generally true that non-commercial radio and television stations cannot accept paid political advertising.  In discussing the matter at some length with the chief of the political branch of the Media Bureau of the Federal Communications Commission, we have come to understand that non-commercial broadcast stations can accept paid political underwriting spots provided that the spot satisfies the general prohibition against a call to action.  In other words, a candidate can buy time and indicate that he or she is running for re-election for a position, and can state his or her views on various issues.  They cannot, however, urge voters to vote for them, although such an appearance by a candidate or a candidate’s representative would be a "use."  Other commercial rules would not apply, such as publication of policies or lowest unit charge.  But, if a complaint were filed, the Commission would look at all circumstances to determine whether the station was being "fair."  The better and safer course for stations would be to approach political underwriting on non-commercial stations as triggering a strict adherence to the commercial rules, with the exception of the call to action.

There is one major change in the law as it affects non-commercial stations.  A few years ago the Commission ruled that Section 312(a)(7) [reasonable access] applied to non-commercial stations, and since they could not sell advertising, non-commercial stations were required to give free time to federal candidates.  Congress changed the law.  Non-commercial stations are not required to give free time to political candidates.

Commercial stations may accept political advertising from candidates for state and local public office.  A commercial station must accept a reasonable number of political announcements on behalf of candidates for federal office.  This requirement is called reasonable access, but it only applies to candidates for federal office.  However, in all instances of a use by a candidate, whether federal, state, or local, if announcements are broadcast on behalf of one candidate, equal time must be made available to that candidates competitor(s).  All candidates must be charged the lowest unit charge.  In this connection, commercial broadcasters must prepare a Political Disclosure Statement, which must be given to anyone with an inquiry concerning the station's political rates and practices, as well as for "comparable rates" outside the lowest unit charge window (45 days before a primary or 60 days before a general election).

Attachments:

A – Political record keeping

B – Outline of political disclosure statement









Attachment A

 POLITICAL RECORD KEEPING

OUTLINE
All rules and policies governing the station’s Public Inspection File (commercial and non-commercial) are also applicable to the Political File.  The Political File is a separately maintained folder within the Public Inspection File.  Accordingly, all managers should know both the Political File requirements and the Public Inspection File requirements to properly respond to a political request.


In addition, the Political File must be orderly and must include the following:

A. All requests for the Political Disclosure Statement and a copy of the statement provided

B. All requests for political time and a record of the disposition of the each request

1) Rates charged

2) Classes of time purchased

3) Schedule of time provided 

4) Dates and times the spots actually aired

5) Record of free time provided

6) Documentation of any rebates

C. Additional requirements

1)  Material must be inserted immediately

2)  Material must be accessible to the public

3)  Material must be retained for two years









Attachment B

 POLITICAL DISCLOSURE STATEMENTS

OUTLINE
1.  
APPLICABILITY

A. Positive non-exempt use by legally qualified candidate, if voice or image appears and appearance is controlled, approved, or sponsored by the candidate or candidate’s authorized committee

B. Use must be within 45 days of a primary election or run-off or 60 days of a general election or run-off

C. Not applicable to Political Action Committees 

D. Not applicable to non-candidate issue advertising

2.  
ACCESS

A.
Reasonable (access) provided all legally qualified federal candidates

B. Limitations on access to state and local candidates and groups

C. Reservation by station of right to determine time and availability

D. Restrictions such as no time in news

E. Any special policies, such as news adjacencies

F. Treatment of state, county, and local major and minor candidates

3.  
IDENTIFICATION OF SPONSOR

A.
Compliance with Section 317 of the Communications Act

B.  
Station's reservation of right to add appropriate identifying information to spot

4.  
ORDERS

A. 
Orders subject to:

1) Signed agreement form

2) Net cash in advance (unless sponsor or agency has credit record and assumes        responsibility for payment, and station extends credit to similar advertiser such     as a circus or traveling show)

3) Appropriate identification of purchaser

4) Proof of legal qualification, if necessary

5) Proof of authorization to purchase

6) Policies on submission of tape or copy

7) Deadlines

8) Any other policies applicable to orders

5. PRODUCTION POLICIES

A. Production policies concerning charges, if any, for production from copy;

limitations on use of on-air personnel, such as news reporters for production of political spots; payment policies for production charges, if any, etc.

B. Including which time may be purchased by candidates, the length of the time, the effect of last-minute purchases on scheduling, scheduling of equal opportunity obligations, policies on non-federal legally qualified candidates, program time as opposed to spot time, etc.

6. RATES

A. 
Frequency of fluctuation

B. 
The lowest unit charged is the lowest for a particular class of time depending on its clearance

C. 
The availability to candidates of both lowest unit charge, and the higher rates of commercial advertisers 

D. 
Any other pertinent information concerning the rates, such as cost per point adjustments, etc.

7. REBATES

A.
The station's policy concerning rebates when the estimated lowest unit charge for a given sale is in fact higher than the actual lowest unit charge

9.  
MAKE-GOODS

A. 
Policy on make-goods in the event of preemption or technical problems

B. 
Limitations on make-goods

C. 
Consultations and rebates

10. PACKAGES

A. The station's policies concerning combinations of classes

11. VALUE-ADDED FEATURES

A.
Availability of various value enhancements for commercial advertisers ranging from print/radio combinations to benefits for purchases above a certain limit (dinners, trips, parties, etc.)

12. ROTATIONS

A. Outline station practices

13. CLASSES OF TIME

A.
Should include a definition of all classes of time and day parts, including fixed, non-preemptible, preemptible with notice, immediately preemptible, and the lowest unit charge for each day part

