
IN THE COUNTY COURT OF THE

TWELFTH JUDICIAL CIRCUIT, IN                                  

AND FOR MANATEE COUNTY, FLORIDA                                        

                                    




CASE NO. 2006 CA 000000
COUPLAND TRAVIS INVESTMENTS,

INC., d/b/a ReMAX GULFSTREAM 

REALTY,

           Plaintiff,

v.

HAIEL SUWAITY, RASHID FAQQOUSEH, 

and GDP MANATEE RIVER, LLC.,  

           Defendants,

________________________________________/

                 MOTION FOR SUMMARY JUDGMENT
Defendant GDP MANATEE RIVER, LLC (“GDP”), by and through undersigned counsel, now files this Motion for Summary Judgment on the crossclaim for breach of contract filed by Defendants HAIEL SUWAITY and RASHID FAQQOUSEH (“Suwaity/Faqqouseh”) against Defendant GDP in the above-captioned case. Fla. R. Civ. P. 1.510(a).  For the reasons set forth below, the Defendant GDP contends that there exists no material factual disputes and that Defendant GDP is entitled to judgment as a matter of law. 

   STATEMENT OF FACTS


On or about June 25, 2001, two Manatee County real estate parcels (“subject parcels”) were transferred by warranty deed to Defendants Suwaity and Faqqouseh individually. See 06/25/01 Warranty Deeds (Exhibit A & B).  According to Manatee County Property Appraiser records, the subject parcels remain titled in the names of Defendants Suwaity and Faqqouseh. See 05/03/07 Manatee Co. Property Appraiser Abstracts (Exhibits C & D).  One of the subject parcels (Manatee Co. Parcel I.D. #825100100) has an assigned street address of 6115 18th Street E, Ellenton, FL, 34222, and has a listed acreage of 2.5 acres. See Exhibit C.  The other subject parcel (Manatee Co. Parcel I.D. #822000055) has no assigned street address and has a listed acreage of .09 acres. See Exhibit D.  As such, Manatee County Property Appraiser records list the total acreage of the subject parcels at 2.59 acres. 
On July 19, 2005, a purchase agreement was executed whereby Defendants Suwaity and Faqqouseh allegedly agreed to sell the subject parcels to Defendant GDP. See 07/19/05 Purchase Agreement (Exhibit E).  The purchase agreement’s “legal description” of the subject parcels consisted of the above-mentioned Manatee County Parcel I.D. Numbers. See Exhibit E, at p. 1.  Although Defendants Suwaity and Faqqouseh were/are the title owners of the subject parcels, neither person executed the purchase agreement.  Instead, an attorney named Richard Saba wrote the words “Rashid Faqqouseh by Richard Saba” on Defendant Faqqouseh’s signature line. See Exhibit E, at p. 7.  Below Defendant Faqqouseh’s signature line, Faqqouseh’s printed name appears along with the handwritten words “General Partner”. Id.  The signature line of Defendant Suwaity is left unsigned. Id.  As such, the sellers’ “execution” of the purchase agreement consisted of a representative of an unidentified general partnership signing the agreement on behalf of said partnership.       
 

Although the subject parcels had a total listed acreage of 2.59 acres, a subsequent survey commissioned by Defendant GDP revealed that the subject parcels had an actual acreage of only 2.13 acres. See 08/08/05 Survey of Subject Parcels (Exhibit F).   


Thereafter, on September 26, 2005, Defendant GDP forwarded a letter to Atty. Saba which stated that, to date, the sellers had not delivered a fully executed purchase agreement, and that Defendant GDP “withdraw[s] our offer to purchase, effective immediately.” See 09/26/05 

Withdrawal Letter (Exhibit G).  

      



         LAW AND ARGUMENT

    A.  Summary Judgment Standards 




Pursuant to Fla. R. Civ. P. 1.510(c), a party is entitled to summary judgment “if the pleadings, depositions, answers to interrogatories, and admissions on file together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.” 

The movant for summary judgment bears the initial burden of demonstrating by competent evidence the nonexistence of any genuine issue of material fact. Landers v. Milton, 370 So.2d 368, 370 (Fla. 1979); Spradley v. Stock, 622 So.2d 610, 612 (Fla. App. 1st DCA 1993).  “But once [the movant] tenders competent evidence to support his motion, the opposing party must come forward with counter-evidence sufficient to reveal a genuine issue.” Landers v. Milton, supra, 370 So.2d at 370.  In this regard, issues of fact do not arise merely because the nonmoving party disagrees with the facts established by competent evidence, F & R Builders v. Lowell Dunn Co., 364 So.2d 826, 828 (Fla. App. 3rd DCA 1978), or because the nonmoving party merely asserts that an issue does exist. Landers v. Milton, supra, 370 So.2d at 370.

    
B.  Timely Withdrawal of Offer

Defendant GDP first asserts that there exists no enforceable contract because (1) Defendants Suwaity/Faqqouseh’s “execution” of the purchase agreement was inadequate as a matter of law, and (2) Defendant GDP made a timely withdrawal of its offer to purchase.

It is well-settled that “[t]o be enforceable, an agreement must be sufficiently specific, and reflect assent by the parties to all essential terms”. Suggs v. DeFranco’s, 626 So.2d 1100, 1101 (Fla. App. 1st DCA 1993).  Indeed, “[u]ntil the terms of the agreement have received the assent of both parties, the negotiation is open and imposes no obligation upon either.” Suggs v. Indian Lake Estates, Inc., 178 So.2d 911, 912 (Fla. App. 2d DCA 1965).  It is also well-settled that 

an offer to contract may be withdrawn at any time before acceptance.  See Tucker v. Gray, 90 So. 158, 159 (Fla. 1921)(“a mere offer to sell real estate, upon specified terms, may undoubtedly be withdrawn at any time before its acceptance”). 
Unlike an “ordinary real estate purchase and sale agreement [which] is completed when the second party signs the agreement”, Bridgham v. Skrzynski, 873 So.2d 496, 498 (Fla. App. 2d DCA 2004), the subject purchase agreement was signed by neither of the title owners, and was instead signed by a representative of a general partnership which is not even identified in  (1) the purchase agreement, Exhibit E, (2) the Seminole County Appraiser’s records, Exhibits C & D, or (3) the warranty deeds for the subject parcels. Exhibits A & B. 
Because “[m]utual assent is an absolute condition precedent to the formation of a 
Contract”, Winter Haven Citrus v. Campbell & Sons, 773 So.2d 96, 97 (Fla. App. 2d DCA
 2000), Defendant GDP submits that there exists no enforceable contract because (1) sellers’ 
“execution” of the purchase agreement was insufficient as a matter of law, and (2) Defendant GDP made a timely withdrawal of its offer to purchase via its 09/26/05 letter to the seller’s representative. Tucker v. Gray, supra, 90 So. at  159.     
     




For these reasons, Defendant GDP asserts that it is entitled to summary judgment on Defendant Suwaity’s and Faqqouseh’s crossclaim for breach of contract. 

           C.  Meeting of Minds on Essential Contract Terms 



Defendant GDP also asserts that there exists no enforceable contract because there was no meeting of the minds on all essential contract terms.

Both Florida common law and Florida’s Statute of Frauds require that the contracting parties have a meeting of the minds as to all essential contract terms. See Acosta v. District Bd. of Trustees, 905 So.2d 226, 227 (Fla. App. 3rd DCA 2005)(“[i]t is well established that a meeting of the minds of the parties on all essential elements is a prerequisite to the existence of an enforceable contract”); Allen v. Berry, 765 So.2d 121, 122 (Fla. App. 5th DCA 2000)(“[i]t is well established that in order for there to be an enforceable contract to sell land, there must exist a written memorandum as required by the statute of frauds, which sufficiently demonstrates that there was a meeting of the minds as to all the essential terms of the sale, and these terms cannot be explained by resort to parol evidence”).             

Moreover, it is well-settled that the amount of acreage in a real estate transaction is an essential contract term, and thus there will be no “meeting of the minds” between the parties if there exists a material deficiency between the amount of acreage contracted for and the amount of actual acreage. See Perkins v. Simmons, 15 So.2d 289, 290 (Fla. 1943).  

In Perkins, the seller represented that the subject parcel was 235 acres, but it was later determined that the seller could only convey 216 acres (an 8% deficiency) if roads and streets were included, and only 178 acres (a 24% deficiency) if roads and streets were excluded. Perkins v. Simmons, supra, 15 So.2d at 289.  On these facts, the Perkins panel ruled that the subject acreage deficiency was sufficient to warrant a finding that “the essential elements of the offer and acceptance between the parties, as appear from the record, were never settled and agreed upon[.]” Id. at 290. 

In this case, the sellers either intentionally or negligently represented that the subject parcels totaled 2.59 acres, but the buyer’s subsequent survey revealed that the subject parcels only total 2.13 acres, an 18% deficiency.  Under the Perkins criteria, Defendant GDP asserts that the 18% acreage deficiency mandates a finding that the parties never reached a “meeting of the minds” regarding this essential contract term, and thus there exists no enforceable contract. Perkins v. Simmons, supra, 15 So.2d at 290.  

       
For these reasons, Defendant GDP asserts that it is entitled to summary judgment on Defendant Suwaity’s and Faqqouseh’s crossclaim for breach of contract. 




                      CONCLUSION

For the above-mentioned reasons, Defendant GDP asserts that it is entitled to summary judgment on Defendant Suwaity’s and Faqqouseh’s crossclaim for breach of contract. 







____________________________________

John Smith, Esq.

Attorney for Defendant GDP Manatee River, LLC

000 Greyson Street, Suite 000 
Ft. Lauderdale, FL  00000
(000) 000-0000
(000) 000-0000(fax)

FBN:  0000000






CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Motion for Summary Judgment has been served by ordinary mail this       day of __________, 20___ upon all counsel of record.  

______________________________

John Smith, Esq.

Attorney for Defendant GDP Manatee River, LLC
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